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Abstract

In Bangladesh, family courts were established by the Family Courts Ordinance (FCO), 1985
to assist the smooth and effective disposal of cases relating to family matters.
Establishment of the Family Courts, a long demand of the people, in Bangladesh was a
landmark step. At present, the Family Court of Bangladesh is governed by a limited number
of Family Laws. The jurisdiction of the family courts is limited according to the FCO. The
FCO is not flawless, and the flaws gave rise to some confusions and uncertainties. Limited
application of the Code of Civil Procedure, 1908 in the Family Courts creates obstacles for
access to justice. There are many loopholes and shortcomings in the FCO and other family
laws which impede smooth functioning of the family courts. The FCO does not explicitly
empower Courts to grant injunctions to prevent domestic violence. The FCO includes
provision for forming and establishing separate family courts to deal exclusively with family
disputes. Nonetheless, surprisingly no separate family court has been established yet,
rather the court of Assistant Judge has been working as the Family Court Judge but the
court of Assistant judge is already overburdened with other civil suits. The present FCO
does not include any provision relating to counseling support service which is extremely
necessary for providing assistance to the parties in resolving family disputes. Therefore
bringing reforms in FCO is urgently required at the present moment. This article examines
the loopholes in the FCO and other family laws of Bangladesh and suggests reforms for
addressing the weaknesses of these laws.
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CM Shafqat, The Muslim Marriage, Dower and Divorce, Lahore, 1986, p.76; Abdur Kadir vs. Salima,
ILR 8 All 149 at p.154; WIECOIEs PTG ANIE, FNFT ANEIRER 78 @ W GG, Crfae
‘ST A9F’, 16 February 2017; IAEWC AR ARQITE WZT SPica o Fifw==r A
RPN 30, 38, 3¢, dY TR (R (TR TS >z SrEed ACACZ | S0 TR 4R =TT
AR 38 T G & T e ¢ [efve @ se R @ REE T @GEREE @ =g
sy @R fel- 3 =@ A o AR Zopifa Srae AT | @RI RN (R
(41T So, TN AT NZT ST, SoUD) |

B.R Verma, Islamic Law, g Edition, Law Publishers Private Ltd., India, 1991, P.181.

g0 S (0, “faRIfEE Smere S, Ssb-e

Ahmad Kasim vs. Khatun Bibi (1933) Cal 27

Mohammad Ibrahim vs. Ma Ma 1939 Rany 28; ©(J U230 (@ WS (\@CNRT I I
oG e FaC M1, @CFE (NIRT WeFS 6 FFNG 0T B9 77 G (@ (0 AR
TSI T HAO! A T R |
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SfoeRE @ S 2, Shdo «F CRI-q @ JET ZACRS Where the Court is satisfied that it is for
the welfare of minor that order should be made- (a) appointing a guardian of his person or property, or
both, or (b) declaring a person to be such a guardian, the court may make an order accordingly.

(1) An order under this section shall imply the removal of any guardian who has not been
appointed by will or other instrument or appointed or declared by the Court.

(2) Where a guardian has been appointed by will or other instrument or appointed or declared
by the court, an order under this section appointing or declaring another person to be
guardian in his stead shall not be made until the powers of the guardian appointed or declared
as aforesaid have ceased under the provisions of this Act.

G SIZCF SQ I N I ZEACRS (1) In appointing or declaring the guardian of a minor,
the Court shall, subject to the provisios of this section, be guided by what, consistently with
the law to which the minor is subject, appears in the circumstances to be for the welfare of the
minor. (2) In considering what will be for the welfare of the minor, the Court shall have regard
to the age, sex and religion of the minor, the character and capacity of the proposed guardian
and his nearness of kin to the minor, the wishes, if any, of a deceased parent, and any existing
or previous relations of the proposed guardian with the minor or his property. (3) If the minor
is old enough to form an intelligent preference, the Court may consider that preference. (5)
The Court shall not appoint or declare any person to be a guardian against his will.
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4T So, 0 € 38, NRNTF AT ST, dSdb-¢; When the written statement is filed,
the family Court shall fix a date ordinarily not more then thirty days for a pre-trial hearing of the
suit (section 10). After the close of evidance of all parties, the family Court shall make another
effort to effect a compromise or reconciliation between the parties section 13). When a dispute
is setteled by compromise or conciliation, the Court shall pass a decree or give decision in the suit
in terms of the Compromise or conciliation agreed to between the parties (section 14).
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***In these exceptional cases when non access was proved child born after normal duration of
gestation was found legitimate in State vs. Domish, 191 N.W 1002 (Minn.1923)-325 days,
Minnesota Court, USA; in Egnoi vs. Egnoi, 86 A.2d 272 (N.J Super. 1952)-301 days, New Jersey,
USA. It was observed in the The State of Washington vs. Victor Schmschal (N0.39926 Dept.2;
73 Wn.2D 141) by the Supreme Court in 1968 that the extreme limit for gestation period is 334
days. Even around our social affiliation in Bangladesh there are many instances when we see a
child is born both before and after the set limit of 280 days in section 112 of the Evidence Act.
See also Begum Asma Siddiqua, The Family Courts of Bangladesh: An Appraisal of Rajshahi
Sadar Family Court and the Gender Issues, Forum on Women in Security and International
Affairs and Bangladesh Freedom Foundation, Dhaka, 2005, p.82
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